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No matter whether the expert at issue is your own or that of your opponent, the trial court 
must consider two things in voir dire when addressing the admissibility of the proffered 
expert opinion: relevance and reliability. While the issue of relevance is worthy of 
discussion, I urge you to consider the extent to which the trial judge may assess the 
credibility of an expert witness in voir dire when determining its reliability. Your 
perspective on this matter, of course, may change depending on whether you are the 
proponent or opponent of the expert testimony at issue, so the following is a discussion 
of this issue from several perspectives. 

1. Federal Rule of Evidence 104(a) Voir Dire 

“It is commonly said that… ‘questions of fact’ [are] for the jury.”1 At first blush, that 
proposition seems true, especially when one considers that the constitutional right to a 
civil jury trial is guaranteed by the Seventh Amendment to the United States 
Constiution.2 The problem is that on close scrutiny, the generalization breaks down. 
Although the jury has the primary authority to decide the factual questions on the merits 
of the case, another type of factual issue often arises at trial – questions concerning the 
admissibility of evidence. 

The Judge’s authority to make decisions of this sort is codified in Federal Rule of 
Evidence 104(a), which reads in pertinent part: 

(a) Questions of admissibility generally. Preliminary questions concerning the 
qualification of a person to be a witness, the existence of a privilege, or the 
admissibility of evidence shall be determind by the court, subject to the 
provisions of subdivision (b). 3 

The Advisory Committee Note to Rule 104(a) declares that when a question conditions 
the technical admissibility of evidence, the decision is “made by the judge.” 4 The Note 
explains that “[t]o the extent that these inquiries are factual, the judge acts as a trier of 
fact. 5 The Note states that when the judge functions in that capacity, “the judge will of 
necessity receive evidence pro and con on the [factual] issue.” 6 

The nature of the judicial rulings under Rule 104(a) calls into question another bromide 
about the allocation of fact-finding power in American courts; namely, the generalization 
that jurors decide the credibility of witnesses. 7 When, in the context of a 104(a) ruling, 
the judge must resolve a factual question on a record containing “evidence pro and con,” 
the judge sometimes has to weigh the credibility of the foundational testimony. The 
leading federal precedent on Rule 104(a) is the Supreme Court’s 1987 decision in 
Bourjaily v. United States.8 In that case, the Court noted that when judges pass on 
factual questions under Rule 104(a), the “act as factfinders.”9 A year later, in Huddleston 
v. United States, 10 the Court handed down the foremost precedent on Rule 104(b). The 
Court contrasted the judge’s limited role under Rule 104(b) with the judge’s broader 
authority under Rule 104(a). 11 In expounding on the contrast, the Court stated that under 
104(b), the judge “neither weights credibility nor makes a finding” of fact.12 Thus, the 
Court recognized that when Rule 104(a) controls a judge’s ruling on a factual issue 



conditioning the technical admissibility of evidence, the judge may consider the 
credibility of the foundational testimony submitted pro and con.13 Yet, to this date, there 
are only a few decisions specifically addressing the question of which factors a judge 
may consider in evaluating the credibility of the foundational testimony. Those decisions 
allow the trial judge to weigh such considerations as the foundational witnesses’ medical 
records,14 the witnesses’ demeanor,15 a witness’ inconsistent statements at other 
hearings,16 psychiatric assessments of the witness’ mental condition,17 and other expert 
opinions.18 Other authorities, however, favor a narrow scope for the voir dire and insist 
that the opponent should not be permitted to convert the voir dire into a wide-ranging 
cross-examination.19 

The Supreme Court expressly stated in Daubert that Rule 104(a) governs the manner in 
which a federal trial judge is to discharge his “gatekeeping role.”20 Thus, the question 
posed relative to Daubert voir dire hearings is whether the opponent of the purported 
expert is strictly limited to presenting evidence that speaks directly to the merits of the 
scientific theory or technique in question, or may the opponent also submit evidence that 
attacks the credibility of the expert’s foundational basis of his opinion? Neither the 
statutes nor the United States Supreme Court decisions answer that question.21 This 
ensuing sections of this paper will set forth the alternative arguments on this issue. 

2. Models for the Scope of Rule 104(a) Voir Dire 

Three policy considerations come to mind when addressing the scope of a Rule 104(a) 
voir dire examination: 1) allowance of an expansive enough examination to ensure that 
the trial judge will have an adequate basis to make an intelligent ruling; 2) protection of 
the jury’s proper role as a fact-finder with respect to substantive issues in this case; and, 
3) prevention of an unduly prolonged trial which wastes time and resources. These 
policy concerts underlie each of the following models for which an attorney can 
advocate: 

a. The Broad View 

The broad view of expert witness voir dire would allow the opponent of the expert to 
submit any testimony relevant to the credibility of the expert’s foundation. There does 
seem to be a strong statutory construction for this broad view in that Federal Rule of 
Evidence 402 reads in pertinent part as follows: 

All relevant evidence is admissible, expect as otherwise provided by the 
Constitution of the United States, by Act of Congress, by these rules, or by other 
rules prescribed by the Supreme Court pursuant to statutory authority. 

Fed. R. Evid. 402. Thus, one could conclude that the expert’s opponent may introduce 
during voir dire evidence which attacks the foundation of the expert’s opinion, so long as 
the evidence is relevant. One need recognize, however, that the issue is one of 
procedural scope and not substantive evidentiary law. As one court has stated, “[t]he 
test of admissibility is not whether a particular scientific opinion has the best foundation, 
or even whether the opinion is supported by the best methodology…”22 Rather, the 
dispositive question is whether the proponent has presented enough testimony to 
persuade the judge by a preponderance of the foundational testimony that the 
proponent’s expert’s reasoning rests on sound methodology.23  

b. The Narrow Views 

A trial court may conceivably adopt several formulations of a narrow view of the scope of 
voir dire. For example, a court inclined to constrict voir dire might limit its scope in any of 



the following ways: the opponent may present only testimony that specifically contradicts 
the fact of the expert’s foundational testimony; the opponent may not present testimony 
about any factor that the jury is capable of assessing during the trial on the merits in 
open court; the opponent may present only testimony that is relevant solely to the 
admissibility of the proponent’s evidence that not is weight; the opponent is restricted to 
“intrinsic” impeachment, that is, impeaching facts which the opponent may introduce 
impeachment relevant to the merits of the scientific issue but may not resort to ad 
hominem impeachment techniques such as cross-examination about the witness’ prior 
untruthful conduct.24  

i. The opponent may only present testimony which contradicts the 
face of the expert’s foundation 

Suppose you offer an expert to testify on a medical causation theory and, during the 
course of voir dire, the defendant offers one of his colleagues to rebut the methodology 
of your expert’s theory. Should the court allow the impeachment witness to testify during 
voir dire as a means to discrediting your expert’s proposed testimony, thereby 
preventing its presentation to the jury? 

When the Supreme Court initially revisited Daubert in General Electric Co. V. Joiner,25 
the Court asserted that the trial judge need not accept “the ipse dixit of the expert.”26 It is 
difficult, if not impossible, to square that assertion with any view that would restrict a trial 
judge’s ability to explore during the voir dire the foundation of an expert’s findings. 
Moreover, from a policy perspective, the judge should not be deprived of information 
needed to intelligently resolve a true swearing contest between the experts. Yet, the trial 
judge must be extremely careful about converting voir dire into an exercise in which the 
part that presents the most foundational testimony win. In other words, because trial 
judges are not scientists adequately trained to resolve legitimate scientific disputes,27 the 
judge should guard against reliance on the quantity of testimony when determining the 
admissibility of expert testimony. To do so would systematically disadvantage those who 
have difficulty affording experts and increase the probability that only affluent corporate 
defendants will be able to afford justice.28 

ii. The Opponent may not present testimony about any matter the 
jury is capable of assessing during the trial on the merits 

This view seems to secure the jury’s fact-finding rule by precluding the judge from 
considering during voir dire things the jury is competent to assess at trial on the merits. 
However, if adopted, this view would preclude the judge from considering virtually any 
foundational rebuttal testimony from the opponent and cripple the judge’s fact-finding 
role under Rule 104(a). 

Consider the scenario, outside of the expert witness context, in which a litigant objects to 
testimony on the basis of the attorney-client privilege, and that the record develops that 
the issue of whether the privilege applies depends upon the presence of a third party to 
vitiate the privilege. All jurisdictions assign the resolution of this question to the trial 
judge, not because the jury is incapable of reaching this determination, but because of 
fear that the jury would find it difficult to disregard the statement during deliberations if it 
found it the statement to be privileged. 

iii. The Opponent may only introduce evidence which is relevant to 
the admissibility of the proponent’s testimony and not its weight 

In certain cases, there is a clear difference between the testimony relevant to the 
admissibility and testimony relevant to its weight. Consider the prior example of the 



judge’s Rule 104(a) decision relative to the admissibility of testimony purportedly 
protected by the attorney-client privilege. In that instance, the judge may consider the 
testimony relative to the third party’s presence without considering what was said. 

This distinction is largely unworkable in the context of Daubert hearings, however, 
because the testimony submitted to the judge to determined admissibility will also be 
relevant to the weight of the testimony at the trial on the merits. For instance, even if a 
judge decided to admit testimony about a scientific technique subject to a 15% margin of 
error, the opponent would certain be entitled to point the margin of error out to the jury in 
an attempt to discredit the expert’s testimony at trial. 

iv. The Opponent is restricted to impeaching facts he elicits during 
cross-examination of the expert 

The common law of evidence distinguished between “intrinsic” and “extrinsic” 
impeachment.29 “Intrinsic” impeachment limited the scope of the opponent’s cross-
examination to testimony he or she could elicit from the witness. In other words, the 
opponent had to “take the witness’ answer”; after the witness was excused from the 
stand, the opponent could not call another witness or present documentary evidence to 
contradict the witness’ testimony.30 In contrast, “extrinsic” impeachment allows the 
opponent to present such other evidence.31 

If the court were to limit Daubert voir dire to “intrinsic” impeachment, it would certainly 
promote the policy of preventing the opponent from converting the admissibility hearing 
into a full trial.32 Moreover, limiting the voir dire to intrinsic impeachment would support 
the policy of preserving the jury’s classic fact-finding role on matters of witness 
credibility. Nevertheless, an intrinsic impeachment limitation would seemingly constrain 
Rule 104(a) in a manner that does not exist. 

v. The Opponent may use impeachment techniques relevant to 
the scientific issue, but may not resort to personal attacks on the 
witness 

Attacks on a witness’ reputation of truthfulness33 or prior criminal convictions34 are 
classic examples of purely ad hominem attacks on the witness’ believability. It would 
seem to make sense to restrict the use of evidence of these things to trial on the merits 
because they would not, in most instances, have any bearing on the foundation for the 
expert’s opinion. Keep in mind, however, that there may be circumstances in which 
seemingly ad hominem evidence will have a direct bearing on the scientific methodology 
at issue. For instance, suppose that the witness’ researching entailed the use of certain 
color change tests to identify unknown drugs.35 In that setting, proof of the witness’ color 
blindness could raise grave questions about the accuracy of the witness’ research 
observations. 

c. A Compromise View 

It seems that, when defining the scope of voir dire in a Daubert admissibility hearing, the 
trial judge should exercise his discretion in determining both that 1) there is a lively 
dispute over credibility and 2) that the proffered testimony has direct relevance to the 
credibility dispute. In doing so, the parties and the judge can take instruction from the 
policies and alternatives set forth above, while retaining a necessary level of flexibility. 

i. Genuine credibility dispute 

Suppose that the opponent calls other experts during voir dire who used a different 
method which yielded contrary results. For instance, consider a situation in which the 



proponent’s expert based his opinion on animal studies, which the opponent’s expert 
relied on an epidemiological study that points to a different conclusion. The purported 
expert’s sincerity or perceptual ability is not under attack in this situation; and thus, it 
would seem that the witness’ credibility is not a meaningful issue.36 

Contrast the previous example with a scenario in which the opponent calls another 
member of the research team that generated the very data upon which the expert relies. 
The opponent’s witness then attacks the underlying data of the expert and the 
methodology used. In this situation, the opponent’s submission creates a genuine 
credibility issue in which one of the witnesses is either lying or mistaken. This is a 
genuine credibility dispute. 

ii. Rule 401(a) Credibility-related evidence 

Given the countervailing policies of judicial economy and protecting the jury’s fact-finding 
role, the judge should not permit the opponent to introduce any and all credibility-related 
evidence at a Daubert hearing. Instead, the trial judge should focus on the following: 
witness demeanor,37 the internal consistency of the witness’ foundational testimony, 
prior inconsistent statements of the witness,38 bias evidence39 and evidence of the 
witness’ untruthful conduct.40 in each instance, however, the trial judge should ensure 
that a connection between the impeachment evidence and the foundational testimony of 
the expert exists. 
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